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COVID-19 Pandemic in Community Associations
With the rapidly evolving COVID-19 pandemic, our clients and community
managers are facing many difficult questions and decisions. We are writing
again to help you navigate some of the immediate issues facing many
communities as a result of the crisis.
In particular, high-rise condominiums are struggling to navigate necessary
social distancing. Residents of high-rise and vertically adjacent Units are
subject to unavoidable social interaction not experienced in the comings and
goings of residents of single-family detached homes. Not capable of
eliminating that interaction, Boards and managers are asking us what actions
should or can be implemented to address these day-to-day interactions.
What follows are questions and answers our general counsel team is now
fielding daily. With the facts and recommended courses of action constantly
changing, our answers are offered as possibilities for consideration and not as
specific legal advice. Please call or email your NowackHoward attorney if we
can help review any specific concerns your Board has, draft communications
to the residents in your community or if we can help your community in any
other way.
1.Q: Is the association responsible for preventing the virus from infecting
the residents of a building or community?
A: No.
2.Q: What is a Board’s duty to undertake actions to reduce the risk of
contamination?
A: This emergency is perhaps the first time in the history of community
associations that the dual role of a Board in operating a business and running
a government is focused on the governmental role. Given the pandemic and
government and CDC alerts, a Board has a responsibility to make and
implement policies that the directors best believe will limit avoidable social
interaction.
Many Boards are now taking the following actions:
Closing amenities and club rooms and other gathering spaces;
Closing service elevators;
Not allowing contractors, appliance delivery, and other service providers
access to the building;
Redirecting USPS, FedEx, UPS and all other deliveries to a designated
entrance;
Requiring ambulances to enter and exit a designated entrance;
Requiring the attendants to use the service elevators to enter and leave
the building; and
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the building; and
Requiring residents in quarantine to notify the front desk of any food
deliveries and redirecting the delivery person to a designated entrance.
While one size does not fit all buildings or communities; however, the goal of
avoidable social interaction does.
3.Q: Can a Board temporarily close portions of the common elements
and amenities?
A: We are not aware of ever seeing association governing documents that
prohibit a Board from taking that action. In fact, most governing documents
expressly authorize a Board to temporarily or even permanently close an
amenity or portion of the common elements, with notice to the members and
subject to a vote of the members to over-ride the Board’s decision. Please
contact us to review your specific governing documents and required member
notice provisions.
4.Q: Is there something a Board can, should or must do if it receives
reliable information from a resident, visitor or staff member who may
have the virus?
A: The answer to this question has evolved each day based on the information
provided by the CDC and other infectious disease experts, particularly the time
during which a person is contagious. We believe a Board must notify the
residents as soon as possible of a person who has been in the condominium
building who has reported symptoms and is being tested or has tested
positive. Ideally, the Board would secure the consent of the person to share
their name with the community so that the residents can determine the degree
of their risk of having been exposed. There is value in identifying the person for
this reason; otherwise, a notice that “someone” in the building has been tested
or is positive for the virus is a message that everyone is potentially “that
person.” Should this situation arise in your community, please contact us to
discuss the details of the situation so we can help advise on the best next
steps.
5.Q: Is there any additional responsibility when a staff member reports
symptoms of the virus?
A: Yes. Staff members should be strongly encouraged to report to the Board as
soon as they start experiencing symptoms of the virus and directed to be
tested as soon as they can. Their return to work will depend on the result of the
test and CDC and their doctor’s recommendations. In most instances, the
notice to the community should identify the person, to again allow each
resident to determine their degree of risk of exposure. When a staff member
performed in-unit services, the residents of those units should be individually
informed in writing, in addition to the notice that is sent to all residents. Should
this situation arise in your community, please contact us to discuss the details
so we can help advise on the specific situation and best next steps.
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so we can help advise on the specific situation and best next steps.
6.Q: Does a Board in its governing role have the authority to order
quarantines, restrict access to only residents, lockdown the building,
etc.?
A: The analogy to the Board governing the community has limits. Also,
association orders must be enforceable to be of any value. Physical
confrontation to keep someone in a unit or to keep someone out of the building
is never authorized. Unlike federal, state and local governments, an
association does not have police powers.
7.Q: Can a Board require an infected resident to leave the building?
A: No.
8.Q: Should associations take measures to attempt to decontaminate the
common areas?
A: Any action that aids in stopping the transmission of the virus is laudable.
The potential effectiveness is directly proportional to the availability of staff to
perform the work, the frequency of the work, the availability of cleaning
supplies, the size of the area and the level of traffic in those areas. Keep in
mind the need to control expectations and do not represent that any common
areas are fully sanitized or free from the virus, because that cannot be known.
9.Q: What should board members and managers not do?
A: The Board should not unintentionally create any expectation that the
association or its management team will keep the residents safe, healthy, or
protected. Avoid using those words and all other words of a similar
nature. Don’t close Board communications to the residents with the rote: “if you
have any questions call,” because the Board isn’t likely to have the answers.
Try not to have conversations with individual members or groups of members
about the association’s response to the pandemic so as not to give any
impression that this is something the association can or is addressing for the
community.
We recommend that the Board communicate with the residents during this time
only as needed to impart substantive information necessary for your
community. The best methods of communication during this time are Board
notices sent electronically through email or posted on a community Facebook
page or the community website. Some communities have considered an
electronic town hall meeting; however, it is unlikely the Board will be able or
qualified to answer questions that mostly will be asked.
10.Q: When will this pandemic end?
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A: Even Google does not have that answer.
NowackHoward’s plan of remote operations sent on Monday, March 16 is
working very well. See HERE. We encourage every retainer client to contact
us at any time. No question is too small. We also want to hear from you to
know how your association is handling this crisis, especially the actions you
and your neighbors are taking to show the community in your association.
With our decades of experience, now, more than ever, NowackHoward is The
Counsel Every Community Needs. Please stay safe and well and let us know
how we can help you.
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